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EDITORIAL NOTES. 


What is known as the Fielder Grade-Crossing Act of 1913 (P. L. 
1913, p. 91), which was supplemented, as to notice of hearing by the 
Board of Public Utility Commissioners, in 1914 (P. L. 1914, p. 491), 
has been held to be constitutional by the Supreme Court. Without 
doubt the matter will be appealed to the Court of Errors and Appeals, 
as, in this State, the Supreme Court is, unfortunately, not supreme, 
and such leading questions lawyers usually desire the highest Court 
of the State to pass upon before being satisfied as to constitutional 
issues. The question as to whether the Act is constitutional or not 
was the subject of considerable argument at the last two sessions 
of the Legislature, when Senator Pierce, of Union county, endeavored 
to secure the passage of a more strenuous bill compelling all rail- 
roads to abate crossings at grade within times to be limited. The 
Fielder Act provides that the Board of Public Utility Commissioners 
“may order the company operating [a] railroad, within such time 
as said Board may fix, to alter [a] crossing according to plans to 
be approved by said Board, by substituting therefor a crossing not 
at the grade,” etc. It also provides that the railroad shail meet the 
entire expense unless a street railway uses the crossing, but that 
the expense of removing, etc., municipal water or sewer pipes, or 
subways, shall be born by the municipality affected. Mr. Justice 
Trenchard gave the opinion in the main case, known as the Erie 
Railroad case, but other appeals from the Board affecting other cor- 
porations, of which there were six, were also the subjects of opinions. 
The Erie Railroad was ordered to eliminate fifteen grade-crossings 
in Paterson, estimated to cost $3,000,000, and this order was upheld. 
The syllabus alone of the opinion referred to is nearly as long as a 
usual opinion, but its main features are that the Act of 1913 is a 
statutory requirement for public safety enacted by the Legislature 
under the police power of the State, and is not taking private property 
for public use without just compensation; that the evidence in the 
record is sufficient to support the findings of the Board; and that 
the Supreme Court will not disturb the action of the Board in adopt- 
ing plans of its own rather than those suggested by the Railroads, 
unless such action was unreasonable or based upon some illegal prin- 
ciple. 


In the “Cornell Law Quarterly” for May appears a criticism upon 
the case of State v. Dougherty, decided by the Court of Errors and 
appeals in 1915, in which case the Court stood six to five for carrying 
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opinion. The facts of that case, in brief, appear in the criticism, 
which appears in full below, except that we do not present the 
various footnote cases in the article, which can be found in the 
journal referred to by anyone interested: 

“In the case of State v. Dougherty, 96 Atl. 56 (1915), a detective, 
representing himself to be a contractor, but really in the employ of 
the State, made a proposition to some of the council of Atlantic City 
to replace the present boardwalk with a reinforced concrete structure. 
It appeared from the unrebuttal testimony of the State that the first 
suggestion of corruption came from one of the councilmen indicted, 
Phoebus, the chairman of the boardwalk committee, who said that 
‘there was no use undertaking the proposition without I [the de- 
tective] was in a position to handle money with the members of the 
city council; that that was the only way that the deal could be put 
through.’ After considerable negotiation between the detective and 
the guilty councilmen, including the actual receipt of $500 as a bribe 
by some of them, a majority voted for the corrupt ordinance em- 
bodying the boardwalk proposition and it became law. Four of the 
councilmen pleaded guilty of conspiracy to pervert the due ad- 
ministration of the law and the present defendants were also con- 
victed of that offense by the trial Court, whose judgment was affirmed 
by the Supreme Court. In the Court of Errors and Appeals the case 
was reversed, the Court standing six to five for acquittal. Two con- 
curring opinions were delivered by members of the majority of the 
Court, each assigning a different reason for the acquittal. 

“The first opinion holds that the crime charged was not made out 
because the detective, while a party to the plan, became a party not 
to pervert the due administration of the law but to aid in its proper 
administration by discovering those who were not faithful. The 
judge writing the opinion seemed to think that this fact also pre- 
vented the conspiring councilmen from being guilty. The judge 
cited as analogous to the principal case, Rex v. McDaniel (Foster's 
Crown Law, 121, case in 1755), and other cases in which it appeared 
that the person apparently victimized consented to the defendant’s 
act. In larceny, burglary, robbery, and rape it seems to be settled 
law that the crime is not committed when there is consent by the 
person injured. On the other hand, murder and mayhem are com- 
mitted even when there is consent by the party killed or hurt. The 
question of whether consent by the party injured deprives the act 
of its criminal character depends entirely on the nature of the act. 
A person cannot consent to a breach of the public peace or to acts 
endangering the public safqaty or morals, but only under certain cir- 
cumstances to an act which would, if unconsented to, be directly 
injurious to the consenting individual only. Now, the conspiracy 
charged cannot be claimed to be other than an act endangering the 
public safety and the public morals, since it succeeds in making the 
corrupt ordinance a part of the law, and was not an act injurious to 
the detective who is claimed to have consented. Consequently the 
doctrine of consent does not seem applicable to the crime charged. 

“A better doctrine was expressed in the similar case of Common- 
wealth v. Wasson (42 Pa. Sup. Ct. 38, case in 1910), where the 
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Superior Court of Pennsylvania held that if councilmen and others 
confederate to procure the passage of ordinances through councils 
by the gift or promise of bribes to enough members for that purpose, 
the bribe money to be furnished by the outsiders to one of the council- 
men to be distributed by him among those voting for the ordinance, 
the crime of conspiracy is committed by the councilmen, although 
the outsiders secretly intended not to furnish the bribe money but to 
frustrate the full execution of the conspiracy. 

“The other prevailing opinion in the principal case held that the 
entrapment alleged was a sufficient defense. The subject seems to 
have bothered the Courts whenever it has arisen. It appears that en- 
trapment is a good defense, but only when the criminality of the act 
is shown to be absent by the fact of the inducement. In decoy 
letter cases where postal inspectors sent letters under assumed names 
to test the honesty of letter carriers to determine whether the mails 
were being used for immoral purposes, the Supreme Court of the 
United States held that the plea of entrapment could not be applied. 
In the numerous cases where it has been urged as a defense to a 
prosecution for the illegal sale of liquor that the liquor was pur- 
chased for the very purpose of having the defendant prosecuted for 
its sale, it has been almost unanimously held that such fact is no de- 
fense. The weight of authority seems to be that where a criminal 
is detected by means of a trap set for him, the entrapment is no de- 
fense unless it appears that he was actually persuaded and induced to 
commit the crime by the entrapping parties and not merely furnished 
an opportunity by them. It has even been asserted that the plea of 
entrapment, when the accused was a public officer or where he at- 
tempted to corrupt a public officer, will not be allowed even when 
the first suggestion of corruption comes from the entrapping parties. 
That the plea of entrapment is unsuccessful when the first overtures 
come from the accused is well illustrated by State v. Dudoussat (47 
La. Ann. 977, 1895), where the accused was a member of the city 
council of New Orleans who made a proposal to aid in procuring 
the passage of an ordinance for pay. A plan was laid which caught 
him in the act of accepting the bribe. The plea of entrapment was 
held no defense. 

“Where there was neither persuasion nor active inducement, the 
plea of entrapment has so uniformly failed that it seems unnecessary 
to add further argument to the weight of authority. 

“In State v. Dougherty not only were the defendants not per- 
suaded and induced to do the act charged by the State, but in fact the 
first suggestion of bribery came from one of the defendant council- 
men. 

“It is submitted, therefore, that the unanimous opinion of the 
Supreme Court approved by the five dissenting justices of the Court 
of Errors and Appeals is preferable to the conclusion reached by the 
majority of the latter Court.” 


The commission form of government has been finally declared to 
have been adopted in Montclair by a margin of five votes. The law 
requires that there shall be an affirmative vote of 30 per cent. of the 
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votes cast at the last election for Assemblymen, and this made it neces- 
sary that the number of affirmative votes must be at least 1,126. Ac- 
cording to the recount there were 1,130 affirmative votes. The recount 
was had before Chief Justice Gummere, who decided the matter on June 
27, immediately following the recount. The real majority of the votes 
cast in favor of the commission government was 235, and the conten- 
tion for the recount was based altogether upon the hope that sufficient 
affirmative votes were not cast to comply with the law, notwithstanding 
the substantial majority. One of the points made by the contestant, 
who was one of the citizens of Montclair, was that all the ballots should 
be declared illegal and the election void because the tickets failed to 
conform both to the election law and the Commission Act, and the fol- 
lowing is stated to have been the colloquy between the Chief Justice 
and the contestant’s attorney on this point: 

“In what way do they not conform?” asked the Chief Justice. 

“In that they are not numbered, that there is no perforated top to 
be torn off by the election clerks, and that the name of the Town Clerk 
does not appear on the ballots.” 

“Well, what harm does that do?” 

“It gives a grave chance for fraud.” 

“How?” asked the Chief Justice. 

Mr. Hampton argued that there being no check on the number of 
ballots a man might cast, the ballot boxes might be stuffed. 

“Where do you get your authority for saying that these ballots 
must be numbered, perforated and otherwise gotten up in the way you 
describe ?” 

“From the general election law and the Walsh Act.” 

“Let me read you something,” suggested the Chief Justice, and he 
quoted from the statutes of 1915 a law bearing on referendum elections 
in which was specified the manner in which ballots should be prepared. 
It was declared that the title of the Act or Acts which were to be 
amended, or adopted, by the special or referendum election must be 
given, with spaces opposite the words “for” and “against,” and an in- 
struction to the voter to mark a cross in the square nearest the word 
that indicated his wish. 

The Chief Justice held that as the Act made no mention of num- 
bered and perforated ballots, such as are used in general elections where 
many officers of various political parties are to be voted for, no one had 
authority so to prepare ballots to be used at a special election. 

“You are asking me to declare this election illegal,” said the Chief 
Justice, “and to disfranchisé these men who, in good faith, voted for 
this act, because some one failed to make the ballots conform to a cer- 
tain ruling, the some one, in this case, presumably being the Clerk. No 
voter can be disfranchised by any act of a legislative agent.” 

The inquiry into the alleged irregularities of the Warren County 
Board of Chosen Freeholders shows very clearly how important it was 
that the investigation should have been begun. So far as the results 
have gone, it has been made clear that the law has not been followed 
in any respect in the matter of incurring or paying bills, and that the old 
custom which formerly obtained in all counties in this State, but which 
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has been set aside in most of them, of Freeholders charging two dollars 
per day for one or two hours’ work and of making as many days as pos- 
sible in the course of the year, still obtains in Warren. Until Judge 
Gnichtel, who is making the investigation under the proceedings, has 
made up his report, we are not disposed to comment specifically upon 
the situation, but we are sure it will be made apparent that if any county 
in the State needs a small Board of Freeholders it is Warren. 


The matter of the confirmation of judicial appointments made by 
the Governor is getting to be a serious subject in this State. It seems 
to be becoming the fashion in the Senate, which is of opposite politics 
tothe Governor, to hold up and refuse to confirm appointments of 
Judges, Prosecutors, etc., because, if confirmed, they will serve for a 
full term, whereas, if not confirmed, they will be appointed only ad in- 
terim, and this gives the possible opportunity for an appointment of an 
officer of different politics should the ensuing election for Governor 
result in a political change in that office. In other words, an appoint- 
ment is considered solely from a political point of view and not from 
the point of view of fitness. We think this position on the Senate of 
this State is one to be condemned. In saying this we are perfectly 
aware that the same rule of partisanship in considering nominations has 
been adopted at various times by both Democratic and Republican 
Senates. It is not a new feature in State politics, but it seems to be 
growing worse. The very latest illustration is that of the appointment 
of ex-Senator George C. Low, of Toms River, to be Judge of the 
Ocean County Court of Common Pleas, succeeding Judge Carmichael, 
deceased. At the extra session of the Senate on June 27 Governor 
Fielder sent in the name of Mr. Low, and this is how the leading Re- 
publican newspaper of the State reported what occurred: 

“Finding that the Republican majority saw through his plan to fill 
as many offices as he could with high-salaried Democrats while a Demo- 
cratic Executive was still at the head of the State government, Governor 
Fielder hastily withdrew the names of the two nominees so that they 
would not be barred under the Constitution from filling the respective 
offices for ad interim appointments. Had the Senate officially refused 
to confirm the nominees they would have been ineligible for ad interim 
positions. The Governor withdrew the names when he saw there was 
no chance of their being confirmed. Later in the day the Governor ap- 
pointed ex-Senator Low to the Ocean county Judgeship as an ad in- 
terim appointee, and he will serve until April 1 of next year. The Re- 
publican majority were fully aware of the Governor’s play, but they 
were in a position to nip the plan in the bud, and they nipped it. The 
fortunes of politics in the next election, therefore, will determine 
whether or not Judge Low will retain office.” 

We have no personal knowledge of the fitness or unfitness of ex- 
Senator Low for this position, but our point is that it was the duty of 
the Governor of the State to make the nomination of a fit person for 
the office, and it was equally the duty of the Senate to approve the nom- 
ination, if fit, and to make no other test except that of fitness or unfit- 
ness. Politics may have its place, but this is not the place when politics 
can be rightfully considered. 
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THE RIPARIAN ACT OF NEW JERSEY. 
Ite Origin and Relation to Fundamenta)] Law. 


Sieniricance oF THE ACT. 


In 1864 the State Legislature of New Jersey passed an Act which 
declared in its preamble that “grants of rights to occupy land under 
the waters of the Bay of New York and the Hudson River and else- 
where within the State have been made and are liable to be made with- 
out sufficient information of the rights of the State and of riparian own- 
ers in the same.”! Therefore, a Board of Commissioners, to “ascer- 
tain” these conflicting rights and to survey the northern littoral, was 
created. 

The result of the work of this Commission was the enactment, in 
the course of several years, of the present Riparian Act. The purpose 
was, in large measure, to give a commercial character to the State’s 
subaqueous lands. Through successive acts of the Legislature the 
Board of Commissioners, created as an investigating body, became in- 
vested with the power to lease or convey for valuable consideration all 
the tide-flowed lands of the State. 

The first of these Acts, passed in 1869, dealt only with lands under 
the Hudson River, New York Bay and the Kill von Kull, which the 
Commissioners were authorized to lease or convey to any applicant, 
saving only to the upland owner a six months’ preemption.?, On March 
21, 1871, a supplement provided for the leasing or conveying of lands 
under water throughout the State, but limited its provisions to riparian 


owners. By a later supplement, passed in the same year, however, the 
powers given the Commissioners in 1869 over the shores of the Hudson 
and its neighboring waters were extended to all the shores of the State.‘ 


Still later, in 1891, these powers were confirined by the Act of that year.’ 


Under the Riparian Act today lands of the State under water may 
be conveyed to any applicant—if non-riparian after six months’ notice 
to the upland owner and his failure to exercise within that time his pre- 
emptive right of purchase. This pre-emption, furthermore, is regarded 
by the Courts as of favor and not of right, and may at any time be abol- 
ished by the Legislature.® 

The chief significance of the Riparian Act, theréfore, lies in the 
fact that through it the State has come to claim and exercise over all 
its tide-flowed lands an absolute power of control and alienation, a 
power which necessarily denies to the riparian Owner any substantial 
right in those lands below the high tide mark to which he holds. 

By Section 12 of the Act of 1869,’ the Commissioners were given 
powers. by ejectment or otherwise, to proceed against individuals who 


1. P. L. 1864, p. 681; 4 Comp. St. 4383. 

2. P. L. 1869, p. 8; 4 Comp. St. 4388, Sec. 15. 

s. P. L. 1871, p. 44; 4 Comp. St. p. 4290; Fitzgerald v. Faunce, 46 N. J. L. 536; 
Polhemus v. Bateman, ont J. L. 163. 

4. Act of April 6, 1871, P. L. 1871, p. 113; 4 Comp. St. p. 4399, Sec. 49; Elizabeth 
v. Central R. R. 53 N. J. L. 491, 495. 
NJ To L. 1891, p. 214, Sec. 3; 4 Comp. St. p. 4395; Sec. 38; Elizabeth v. R. R. Co. 53 

, & hae. 
+. Improvement Co. v. Trustees of Pub. Schools, 39 N. J. Eq. 409. 
7. 4. Comp. St. 4389, Sec, 19. 
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encroach beyond the line of high tide, so that the riparian proprietor 
can no longer project his land as was once the custom in the State.’ 

When it is recalled that at one time the rights of a shore owner 
both to extend his land beyond high tide and to maintain his unob- 
structed adjacency to the water were recognized and enforced by the 
highest Court of this State as vested rights,® it may well be a subject 
for speculation as to how such a radical change in our fundamental law 
has been effected without constitutional revision. The inquiry is re- 
newed when we consider that the majority opinion of our State Courts 
today upholds these rights of projection and adjacency as vested and 
indestructible. 

We do not conceive that the Courts of New Jersey will ever be 
under the necessity of declaring the constitutionality of the Riparian 
Act. The time for such a challenge has passed. The confusion that 
would follow the reversal of titles forty years old assures to the Act the 
support of the courts. To admit its invalidity today would invite State- 
wide disaster. 

Nevertheless, it is neither profitless nor wholly academic to discuss 
the relation of this Act to constitutional law. Such a discussion will 
disclose the fundamental principles on which the Act is founded— 
principles likely to be lost sight of when the common law is supplanted 
by a written code. In this way also, the interpretation by our Courts 
of the law of riparian rights will be revealed, and we shall be enabled 
to trace the departure of the modern view from the earlier common law 
of the State. 

Tues ConsTiTuTIONAL Question. 


Some sixty years ago it is likely that the Riparian Act, in its pres- 
ent form, would have been declared unconstitutional. Two grounds 
would have been assigned: First, that the Act was an assumption by 
the State Legislature of a power not vested by the people in that body; 
and, second, that the law disturbed the vested rights of individuals. 

The Riparian Act is based upon the theory that the State is en- 
dowed with a proprietary title in the lands under its tidal waters, and 
hence with absolute power of dominion and disposition. Yet it is clear 
that at one time in the history of the State no such proprietary title was 
recognized and the suggestion of a power in the State to convey its tide- 
flowed lands was received with marked disfavor.” 

Moreover, there was the obstacle of private rights which, by the 
Constitution, might not be taken for public use without just compensa- 
tion.® If the right to maintain one’s natural adjacency to a tidal water 
was “property” then the power claimed for the State government of 
conveying the land under that tidal water to a stranger was unconstitu- 
tional. Or if the upland owner had a vested right to “fill in,” or extend 
his land beyond high tide mark, this right was property amd could not 
be obstructed without offending the constitutional inhibition. 


8. Weinberger v. Passaic, % N. J. L. 149. 
- Bell v. Gough, 23 wis + 
- Stevens v. R. R. 34 N. J. L 
- Arnold v. Mundy, 6 N. J LL. 7 78: Bell v. Gough, 23 N. J. L. 677. 
- Article 1, Sec. 16. 
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Our discussion will treat of the nature of these rights as they have 
been regarded by Court and jurist for four centuries back, and of the 
theory by which the State has secured its proprietary title to tide- 
flowed lands. 


Or tHe Jus Privarum anv THe Jus Pusticum. 


Certain natural rights in the individual riparian proprietor to the 
water and the land under it were early recognized by our Courts. Of 
these rights an eminent New Jersey Justice once spoke as follows: 

“These rights are as sacred and inviolable as any others. They 
are appurtenances to the estate, constitute part of its intrinsic value, 
and can no more be taken from him contrary to law than any other 
portion of his property. He has a right, though his strict legal title is 
bounded by the high water line, to the water, as appurtenant to the up- 
land; a right of towing on the banks; of landing, lading and unlading; 
a right of way to the shore; a right to draw seines upon the upland, and 
of erecting fishing huts. He cannot be cut off from the water against 
his consent by any extraneous addition to his upland. No supervening 
right over any part of this space can be exercised or maintained with- 
out his consent. He has the right of fishery, of ferry, and every other 
which is properly appendant to the owner of the soil; and he holds every 
one of these rights by as sacred a tenure as he holds the land from 
which they emanate.” 

These usufructory rights of the individual riparian proprietor are 
known as the jus privatum.” 

The first necessary limitation placed by constitutional law upon 
their enjoyment was that they must not obstruct the broader rights of 
the public, the jus publicum® of all the people. Thus the riparian owner 
must not erect his fishing nets or his piers where they interfere with 
the jus publicum of commerce.’ 

As opposed to the subject’s riparian rights and the general interest 
of the public, the State, as the governing body, has certain superior 
powers which emanate from its sovereign duty to protect the commerce 
and navigation of all its people. These powers are often designated by 
the term jus regium.® They are familiar to us in the operation of the 
governmental departments of customs, navigation, life saving, etc. 


4. Potts, J., in Bell v. Gough, 23 N. J L. 675-676. 

5s. “The jus privatum, the right of the individual proprietor to the low water, etc.” 
Elmer, J., in Bell v. Gough, 23 N. J. L. 662. 

6. “The ‘jus publicum’ was the right of the public to use the sea, its arms and rivers 
where the tide ebbed and flowed and the shore below high water mark for the develop- 
ment of commerce and navigation.” Bardes v. Herman 114,‘N. Y.S. 1098, 1101; and see, 
to the same effect, Lewis Oyster Ca, v. Briggs, 91 N. E. 846, 847; 198 N. Y. 287; 34 L. R. 
A. N S. 1084; Barnes v. Midland & Co. 85 N. E. 1093, 1096, 193 N. Y. 378; Corvallis, 
etc. 3 Co. v. Venson, 121 P. 418, 61 Ore. 359; and Oakland v. Oakland Co. 50 P. 277, 
285 (Cal.) 

7. Atlee v. N. W: Union Pac. Co. 21 Wall 357. 

8. The jus regium is defined in Bell v. Gough, 23 N. J. L. 679, as “ the right of regu- 
lating, improving, and securing for the common benefit of every individual citizen;” in 
Martin v. Waddell. 16 Pet. 429: “‘ The power which may be exercised by the sovereignty 
of the State is nothing more than what is called the jus regium.” 

There is a convenient distinction in the terms jus regium and jus publicum, which many 
of our American courts, using the phrases synonymously, have lost sight of.--More prop- 
erly the jus publicum denotes the public rights rather than the sovereign powers (the jus 
regium) exercised © maintain and protect those rights. 
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The jus privatum, however, has not been confined to the interest 
of the riparian subject or citizen, but has been used as well to designate 
the proprietary title and interest of the sovereign. This royal jus 
privatum, first asserted in England in the sixteenth century, was alleged 
to proceed from the king’s prerogative and to appertain to him by right 
of office.® We shall see how this theory of prerogative right crossed. 
the ocean and came to be associated with the sovereign powers of the 
State of New Jersey. 


9 “The jus privatum was the right of the king to convey and vest in others of his 
rivate will the title to land under the sea, its arms and rivers where the tide ebbed and 
flowed, subject, however, to the jus publicum. The term jus privatum, defined, included 
the ownership of the soil between the high and low water marks.”” Bardes v Herman, 114 
N. Y. S. 1098, r1or. 


Camden, N. J. LOUIS B. LE DUC. 
[To be Continued] 





NEW YORE, SUSQUEHANNA & WESTERN BR. R. CO. v. MILLER. 


(New Jersey Supreme Court, Hudson Circuit. June, 1916). 
Practice— Motion to Strike Out Defense—Assignment of Right of Action in Tort for Con- 
version of Property. 
Case of New York, Susquehanna & Western Railroad Company, 
Plaintiff, against Charles H. Miller, et al., Defendants. Action at 
law. On motion to strike out second defense. 


Messrs. Collins & Corbin for Plaintiff. 
Messrs. Hartshorne, Insley & Leake for Defendants. 


SPEER, Circuit J.: Plaintiff sues for $2,045.25 damages, and 
interest thereon from May 30, 1914, on the following facts set out 
in the complaint: 


(1) On May 30, 1914, Ira F. Brainard et al. were the owners of 
a shipment of hogs consigned to them at Jersey City. (2) On that 
day defendants took said hogs without authority from Brainard 
Brothers, and thereby converted the same to their own use. (3) The 
hogs were valued at $2,045.25. (4) On November 11, 1914, said 
Brainard Brothers assigned in writing “all their right, title and in- 
terest in and to said shipment of hogs, and in and to any and all 
moneys due or to grow due thereon” to plaintiff. 

Defendants in their answer objected to said complaint on the 
ground that the right of action therein is based on an assignment 
dated November 11, 1914, from Brainard Brothers, which assign- 
ment defendants contend Brainard Brothers were without legal right 
to make. Plaintiff now moves to strike out this defense on the 
ground that it is sham and frivolous. 

Both parties, on the oral argument, agreed to waive all technical 
objections to the form in which this alleged defense is set out in the 
answer, and to submit the main question to the Court for its decision 
on the merits, which question is “that, since the assignment from 
Brainard Brothers to the plaintiff, upon which this right of action 
by the plaintiff is based, is an assignment of a right of action in tort 
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for the conversion of property, it is illegal, because such right is not 
assignable in such wise as to enable the plaintiff to sue thereon in 
an action of tort in his own name.” 

It will be observed, therefore, that it is sought to give effect in a 
Court of law to an assignment of a right of action for the tort of 
conversion, by making such assignment the basis of a suit in tort for 
such conversion in the name of the assignee. That such right of 
action may be transmissible to an executor or administrator by force 
of the statute concerning executors, need not be denied. But that 
such transmissibility does not make it assignable has been decided by 
our Court of Errors and Appeals in Weller et al. v. J. C. H. & P. 
Railway Co., 2 Robbins 662. Survivability is not tantamount to 
assignability. But it is said that, because the right of action involves 
a right to property, it is assignable, and that the language of the Court 
in the case above cited supports this view. The language relied on is: 
“Except when otherwise provided by statute, nothing is assignable, 
either at law or in equity, that does not directly or indirectly involve 
a right to property.” 

We may admit the implication that some things which do 
directly or indirectly involve a right to property are assignable. 
It does not follow that all are. In fact some are not. See Runk v. 
TenEyck, infra. And if it did, such implication would be utterly in- 
sufficient to sustain the argument made in the present case, which 
is that such assignments may be sued upon in a Court of law. 

In Runk v. TenEyck, 2 Vr. 429, Beasley, C. J., in an action in- 
volving an injury done to the land of the plaintiff by water being 
flowed back upon it, said: “It is clear that by the rules of the com- 
mon law no such suit could be maintained. The well-known rule was, 
that if either party died no action could be supported, either by or 
against his personal representatives, when the action must have been 
in form ex delicto and the plea not guilty.” Similar language is 
found in Hayden v. Vreeland, 8 Vr. 378, and Tichenor v. Hayes, 12 
Vr. 196. And in Runk v. TenEyck, supra, Beasley, C. J., expressly 
announces an action of trover and conversion as being one whose 
survivability depends on the statute of Edward III, Chap. 7. Our 
statute provides that all choses in action arising on contract shall be 
assignable at law, and the assignee may sue in his own name. No 
statute in this State has validated assignments of actions arising 
ex delicto and permitted assignees thereof to sue in their own names. 
They. could not do so at common law. 

It is true that Brainard Brothers could have elected to waive the 
tort of conversion, and sue ‘on the implied or quasi contract of the 
defendants to pay for the hogs. Hirsch v. Leatherbee, 69 N. J. L. 
509; Moore v. Richardson, 68 N. J. L. 305. But the difficulty with 
the present case is that there is no evidence that Brainard Brothers 
ever exercised such election, and it is manifest that their assignee, 
the plaintiff in this suit, did not consider that they had exercised any 
such election, nor did the assignee itself essay to exercise such an 
election, for this action is a plain action for a conversion and is in- 
dubitably founded in tort. 
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It may well be said, without deciding, that if the assignors did 
not exercise their election to waive the tort and consider the tort 
feasor as a purchaser, then all their assignment transferred was a 
right of action arising ex delicto; if they could and did exercise their 
election, then what they transferred was a mere chose in action aris- 
ing ex contractu, and the hogs might be considered as belonging tc 
the tort feasor, and the assignee did not, therefore, transfer an in- 
terest in the hogs but in their purchase price. There could, there- 
fore, be no subsequent conversion of the hogs as against the assignee, 
and consequently no action ex delicto could arise in his favor. 

Such an election, under settled rules, is irrevocable and would 
bind both assignor and assignee. But a deeper difficulty supervenes. 
The election can only be expressed by the pursuit of the remedy. 
The title to the converted goods does not vest in the tort feasor 
until judgment for their value goes against him. When such judg- 
ment is entered the title vests in him. Until the conversion is waived, 
the action is purely one of tort; as such it is non-assignable so as to 
enable the assignee to sue at law in his own name. When it is 
waived the-waiver is irrevocable, the action is one on contract and 
cannot be re-changed to one of tort. 

I am therefore of opinion that the motion to strike out the second 
defense must be denied. 

I do not mean by anything that I have said heretofore in this 
opinion to decide that no action ex contractu may be maintained on 
the assignment of the right in the hogs. Neither is what I have said 
to be taken as in any way denying that the assignment, even if it be 
considered as an assignment of a right of action in tort, may be 
recognized and vindicated in a Court of equity. Nor am I to be 
taken as in any way denying that an action at law may be maintained 
on the assignment in the name of the assignor but for the benefit 
of the assignee. I am not called upon to decide these points and 
have not intended to express any opinion thereon. 

The views which I have above expressed with reference to the 
non-assignability of a cause of action founded in tort, in such wise 
as to enable the assignee thereof to sue in a Court of law thereon in 
his own name, find, in my judgment, strong support in the case of 
Gaskill v. Barbour, 62 N. J. L. 530. There the cause of action set 
out in the declaration was in effect as follows: The Burlington Car- 
pet Company mortgaged, on December 1, 1893, to the Camden Safe 
Deposit and Trust Company, as trustee, two hundred and thirty- 
seven copper rolls; on August 7, 1894, the trustee, being lawfully 
possessed of the said rolls, casually lost the same and they came 
into the possession of the defendants by finding; on August 10, 1896, 
the Court of Chancery discharged the Camden Safe Deposit and 
Trust Company from performance of its trust under the mortgage, 
and substituted the paintiff, Gaskill, as trustee, and ordered the 
assignment to him of the mortgage, and it was so assigned; before 
the plaintiff succeeded to the trust, the defendant converted to his 
own use the rolls to the plaintiff’s damage, etc. On demurrer to 
this declaration the Court said (page 531): “If the plaintiff is to be 
considered as the assignee of a chose in action, he must fail, because 
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there is no authority for his maintaining suit thereon in his own name, 
Statutes making choses in action assignable at law have been held to 
include those arising ex delicto if they affect property rights; but 
our statute in that regard is in terms limited to those arising ex 
contractu, except in case the assignor be dead. That the plaintiff is 
successor to a trust is immaterial. The trust itself was a mere equity 
arising out of the convention of parties and not by operation of law. 
A Court of law deals only with legal titles, and the plaintiff must 
rely on his assignment.” 





LAKE v- CHAMBERLIN & CO. 





(Mercer Commor Pleas, June 16, 1916). 
Workmen’s Compensation Act— Relation of Employer to Employe Not Existing. 


Case of John H. Lake, Petitioner, against E. B. Chamberlain and 
Frank Fields, partners trading as E. B. Chamberlin & Company, Re- 
spondents. 

Hon. Frederick W. Gnichtel and Mr. M. A. Kraemer for Petitioner. 

Mr. Aaron V. Dawes for Respondents. 

MARSHALL, J.: The respondents, who are partners trading as 
E. B. Chamberlin & Co., operate hay presses at Robbinsville, Windsor 
and Sharon, and, in connection with their business, have machines for 
threshing rye and other grain. About the month of August, 1914, their 
plant located at Robbinsville, Mercer county, was burned. At that time 
respondents had from 2,000 to 3,000 tons of unthreshed rye at Robbins- 
ville, which they found it necessary to haul to their other plant at Wind- 
sor to be threshed. In doing this hauling, the respondents employed 
one or more teams of their own and also engaged other teams to haul 
for them. 

Either in 1913 or early in 1914, Bertha L. Lake, wife of the peti- 
tioner, embarked in the business of hiring teams, and, in the course of 
her business, furnished a team to Lewis Klockner, and her son drove 
the team. She also hired a team to Russell Klockner, with her hus- 
band, tthe petitioner, as the driver (Testimony Page 55). 

Early in September, 1914, Mrs. Lake met Mr. Frank Fields on the 
road between Windsor and Robbinsville, and had a conversation with 
him about furnishing a team and driver to assist in carting rye. Mrs. 
Lake testified that Mr. Fields told her he would pay by the day, four 
dollars a day; that she then told him that she had heard he was paying 
some people by the ton, and that Mr. Field then said he would give 
$1.00 a ton, instead of four dollars a day, and told her to bring the team 
on in the morning. Either«the next morning or shortly after, a team 
was sent, in charge of Mrs. Lake’s son as driver, to cart for the re- 
spondents. Subsequently the petitioner also did some of the hauling 
for the respondent, driving a team which he claims was owned jointly 
by himself and wife, and for several days, at least, both petitioner 
and his son were engaged in the work at the same time (Testimony 
Page 29). 

No separate account was kept of the loads carted by petitioner to 
distinguish them from the loads carted by the son, but all the way bills 
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were turned over to Mrs. Lake, who kept them until the end of the 
week, and then collected the money in a lump sum (Pages 40-41). 

Petitioner had full charge of his own team, could cart as much or 
as little as he pleased, and could cart on those days, when it was fit, as 
he pleased (P. 35), the only restriction being that loads would not be 
received at the thresher before seven o’clock in the morning nor after 
half past five in the afternoon. 

Henry P. Chamberlin, manager in charge of the Windsor plant, 
for the respondents, testified that he never gave any instructions or 
directions as to how the rye should be carted, nor as to the size of the 
load or the times when they should cart. The only directions given by 
him were, when a load arrived, to tell the driver where to drive it. When 
a wagon was driven up to the place loaded with rye, it would stop on 
the scale, and then be driven to the thresher; the driver would then 
take any other empty wagon standing there and go for another load. 

On November 20, 1914, the petitioner was so engaged in hauling 
aload of rye from Robbinsville to Windsor with a team of horses and 
wagon, and, while crossing the railroad, the rack of the wagon turned 
over and petitioner was thrown upon the railroad tracks, sustaining 
serious personal injuries, for which compensation is now sought under 
the “Workmen’s Compensation Act.” 

The petition herein was filed January 4, 1916. 

Respondents answered January 11, 1916, interposing two defenses: 

1. That at the time of the accident petitioner was not in their em- 
ployment as a servant or employé. 

2. That the petition was not filed within one year after the 
accident. 

Respondents contend that there was no contract of employment 
between them and the petitioner, but, on the contrary, that Mrs. Lake, 
who was carrying on the business of a teamster on her own account, 
made the contract to furnish the service of a wagon, horse, and driver 
at a fixed price per ton for all rye hauled, and the evidence fully war- 
rants this contention. Both Mrs. Lake and Mr. Fields agreed that the 
agreement to furnish the first team was concluded at the interview be- 
tween them, which took place on the road from Windsor to Robbins- 
ville. 

It is apparent that this agreement was solely for the furnishing of 
ateam, wagon and driver, and that it made no difference to the re- 
spondents wno should be sent to drive the team. At first the son drove 
and afterwards, so far as the evidence shows, without any information 
to the respondents, the petitioner drove the team. The petitioner testi- 
fied: “My wife had charge of the team work for me at the time * * * 
and my son wanted a few days off, and I took his place with the team. 
I drove the team the boy had been driving for a few days.” 

Under the contract with Mrs. Lake, not only the son, but the 
petitioner himself, drove the team for several days before the alleged 
contract with “Doc” Chamberlin, which will be later referred to. 
Clearly, under this arrangement, no relation of employer and employé 
existed between the respondents and the petitioner. 
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In Rongo v. R. Waddington & Sons, 87 N. J. L. 395, the Court of 
Common Pleas of Hudson county was reversed. The petitioner in that 
case was employed and worked for the defendants, Waddington. Wad- 
dington & Company were contracting teamsters, having a number of 
wagons and horses, and in the business of letting out their teams, with 
drivers, to such persons as had need of them. They had a contract to 
haul sand at a fixed price per team per day, which price included the 
service of wagon, horses and driver. It appears that while Waddington 
did not directly pay or employ the drivers, he could object to any driver 
furnished him. It was held that the relationship of master and servant 
does not arise within the purview of our Act, where a servant employed 
by a master is required by his contract of employment to work for some 
other person for a compensation payable, not to the servant, but to the 
immediate master. In this case Mr. Justice Parker said: ‘Vanderbilt 
had no direct dealings with the petitioner; he had nothing to say on 
how much wages petitioner should be paid; the only contract he made 
was a contract with Waddington for the supply of a team, consisting of 
a horse and driver, for which he paid as a team.” And under these 
facts it was held that Vanderbilt was not the employer within the mean- 
ing of the Workmen’s Compensation Act. 

The petitioner claims, however, that a few days after he began 
hauling with the wife’s team, in place of the son, he made an independent 
contract with Henry P. Chamberlin, manager of the Windsor Plant, to 
furnish another team and driver. He says: “ ‘Doc’ Chamberlin asked 
me if we could furnish another team. I told him I could at the same 
price my wife got.” Q. “Is that all?” <A. “He told me to bring it on 
inthe morning. I did it.”” Q. “Is that the entire conversation at that 
time?” <A. “Yes, sir.” 

Accepting the petitioner’s evidence on this point as conclusive, this 
would not, in my opinion, create the relation of master and servant, 
but would constitute the petitioner an independent contractor. 

The Court of Errors and Appeals in Reisman vy. Public Service 
Corporation of New Jersey, 81 Atl. Rep. 839, cites with approval the 
definition of an independent contractor from 26 Cyc. 1546, as follows: 

“An independent contractor is defined to be one who, carrying on 
an independent business, contracts to do a piece of work according to 
his own methods, without being subject to the control of his employer 
as to the means by which the result is to be accomplished, but only as 
to the result of the work.” Sickle v. Pierson, 37 N. J. L. J. 15. 

That such a conversation ever took place between the petitioner 
and Mr. Chamberlin is deniad by Chamberlin, and Mr. Fields testified 
that the arrangement for the service of a second team was made with 
Mrs. Lake. 

From all the evidence, I am fully satisfied that Mrs. Lake alone 
contracted with the respondents for all the teams which engaged in the 
work of carting the rye. There was, therefore, no contractual relation 
between the petitioner and the respondents. 

Having reached this conclusion, [ find it unnecessary to pass upon 
the second point raised in the answer. 

The petition will be dismissed without costs. 





GODFREY V. FRANKLIN TOWNSHIP. 


GODFREY v. FRANKLIN TOWNSHIP. 


(Warren Common Pleas, June, 1916). 
Workmen's Compensation Acit—Elective Officers Not Entitied to Compensation From 
Municipalities. 
Case of Walter Lb. Godfrey, Petitioner, against the Township of 
Franklin in the County of Warren, Respondent. Petition filed under 
Workmen's Compensation Act. 


Mr. Marshall Miller for Petitioner. 
Mr. Oscar Jeffery for Respondent. 


~ROSEBERRY, | &. This action is sought to be maintained by 
petitioner, an elective officer of respondent, against respondent, a 
municipal corporation. 


The petitioner, at the November general election of 1913, was 
elected by the voters of Franklin township a member of the township 
committee for three years, and was duly sworn in and entered upon 
the duties of his office on the first day of January, 1914. 

The Act of 1891 (p. 187, Comp. Stat. p. 4456, Sec. 66a 40), giving 
to the township committee the control of the public roads in the 
township, says, “That the township committee of each township 
shall have the full supervision, management and control of the mak- 
ing and repairing of all roads in said township, and may make and 
repair ‘the same by hire or by contract, and for that purpose may an- 
nually appoint a competent person or persons to superintend the 
making and repairing of all roads, and cutting and removing of all 
briars and weeds, and who shall hold his position at the pleasure of 
the township committee:” and by the next section, the power is 
given to the committee “to procure machinery, implements, stone, 
gravel and other material, and hire laborers and teams necessary 
and proper for making and repairing all roads aforesaid,” with the 
power also to pledge the credit of the township for loans before the 
road tax is collected. 

By virtue of this Act, the township committee appointed Harvey 
Stevens on the first day of January, 1915, supervisor of road district 
No. 5 in that township, who, as supervisor, on the first day of June, 
1915, notified the petitioner, a farmer and resident in that road dis- 
trict, to work upon the road, and, while the petitioner was at work 
and engaged in blasting limestone in the road, a premature explosion 
through an alleged defective fuse took place, injuring petitioner about 
the face, head and eyes; compensation for which he asks of the re- 
spondent on the ground that, at the time of his injury, he was not 
acting in the line of his duty as an elective officer but solely as an 
employé for wages. 

On the other hand, the respondent claims that the petitioner 
could not separate his character and duty as an elective officer acting 
in his corporate capacity, from that of an ordinary workman in re- 
pairing and maintaining the public roads in Franklin township im- 
posed by law; in fact, the respondent contends, the statute is broader, 
and excludes compensation for an injury to an elective officer, how- 
ever it may arise. 
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In Luckey v. City of Newark, 37 N. J. L. J. 117, the Court held 
that under the Employer’s Liability law of 1911, he could “see no rea- 
son for construing this statute to exclude municipal corporations,” 
However, there was some doubt whether the Act of 1911 extended to 
municipal corporations, and the supplement, therefore, was passed 
extending its provisions to municipal corporations (P. L. 1913, p. 230), 
making two exceptions: (1) Those employés who receive a salary 
of over twelve hundred dollars; (2) those employés who hold an 
elective office. 

The Court of Errors and Appeals, in Earle v. Willets & Co., 56 
N. J. L. 336, says: “The rule is entirely settled in this State that, 
unless a clear intent, differing from the literal meaning of the words 
used, is to be found in the context or in acts in pari materia, the only 
duty of the Court is to construe the language naturally and literally” 
(citing cases). 

The words of the exception are: “Nor any person holding an 
elective office shall be entitled to compensation.” The natural and 
literal meaning of those words is plain that the purpose is to exclude 
elective officers from the provisions of the Act. Particularly 
would the exception apply in this case. The metamorphosis 
of an elective officer to that of a workman is a refinement 
unauthorized by the exception, taking it in its natural and literal 
meaning, and surely it would be against public policy to permit the 
petitioner to make selection for appointment, with the power to dis- 
charge him as supervisor, and then for the master to work under the 
supervisor for wages, and claim the benefit, if an injury happens, of 
an ordinary workman. Such construction would not be in harmony 
with the 32 Sec. of the Crimes Act, Comp. Stat. Vol. 2. p. 1755. 

The petition should be dismissed. 





SPRAGUE v. REEVES ET AL. 


(Cumberland Common Pleas. Feb. 4. 1916). 
Workmen’s Compensation Act— Loss of Thumb— Responsibility of Partners— Compensation. 


Case of Frederick Sprague, Petitioner, against William Reeves 
et al., Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Louis H. Miller for Petitioner. 
Mr. Martin W. Lane for Respondents. 


LODER, J.: This is an action wherein the petitioner seeks to 
recover compensation for the loss of the thumb of his left hand. 

It is admitted that the tespondents, William Reeves and Furman 
L. Somers, were engaged in the husiness of manufacturing baskets 
at Millville, New Jersey, in February, 1913; that said business was 
carried on by them as co-partners under the firm name of Reeves & 
Somers. 

The respondents filed separate answers. The respondent Reeves 
admits that petitioner was employed by said partnership in February, 
1913, but denies that petitioner was injured while working in the 
basket factory or while performing any duties incident to his employ- 
ment. Respondent Somess admits that he was a member of the co- 
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partnership of Reeves & Somers in February, 1913. He denies all 
knowledge of the accident. Both respondents claim that the co- 
partnership of Reeves & Somers had been dissolved two months prior 
to the accident which caused petitioner’s injury, and that Mr. Somers 
had withdrawn from the business. 

The evidence satisfies me that the petitioner was employed by 
the firm of Reeves & Somers in February, 1913; that he was injured 
on November 21st, 1914, while at work in the basket factory, in saw- 
ing slats for basket covers; that such injury was caused by the thumb 
of his left hand coming in contact with the circular saw which he 
was operating, and that, by reason of such injury, it was necessary 
for the surgeon to amputate the entire thumb. It is unnecessary to 
add, in view of this finding, that the injury was caused by an accident 
arising out of and in the course of his employment. There is, there- 
fore, no question about the liability of the respondent Reeves. 

There remains the question as to whether the respondent Somers 
is also liable. 

There is no doubt in my mind that the co-partnership of Reeves 
& Somers was dissolved as between the partners about six weeks or 
two months prior to the accident. I am likewise convinced, by the 
evidence, that the petitioner continued to work as before, and never 
knew of the dissolution until he served the statutory notice claiming 
compensation on Somers after the accident. 

The dissolution of the partnership was informal; it was not 
reduced to writing; no public notice was given nor was any verbal 
notice given to petitioner. ‘There was no apparent change in the 
operation of the business. When this partnership was formed some 
of the machinery was owned by Reeves and other machinery was the 
property of Somers, and, on the dissolution, Somers agreed to permit, 
and did permit, Reeves to use his machinery upon the payment of a 
certain rental. 

Mr. Somers was engaged in other business, and Mr. Reeves, both 
before and after the dissolution, seems to have been in charge of the 
iactory, though Mr. Somers came to the factory both before and after 
the dissolution. The petitioner knew that Mr. Somers was a partner 
at the time the contract of hiring was entered into, and I am satisfied 
never knew he had withdrawn. 

In my opinion the respondent Somers is also liable under the 
statute. 

In Interstate Telephone & Telegraph Co. v. Public Service Elec- 
tric Co., 86 N. J. L. 26, 90 Atl. 1062, Mr. Justice Swayze, speaking 
ior the Supreme Court, says: “The use of the words ‘agreement’ 
and ‘contract’ in the statute, and the provision that every contract 
of hiring shall be presumed to have been made with reference to 
section 2, suffice to show that the Legislature meant the relation to 
be contractual. We cannot distinguish, in legal effect, this com- 
pensation agreed to be paid to the employé from the ordinary com- 
pensation called wages.” =. 

In adopting the above construction of our statute, Haight, D. J., 
in Wood v. Camden Iron Works, 221 F. 1011., 38 N. J. L. J. 78, adds: 
“I think the logical result of such construction is that the. contract 
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of employment, provided for in the statute, is to pay, in consideration 
of work to be done, so much during the time the employé is working, 
and, if he shall be injured, his wages shall be considered to have been 
increased in the proportions allowed by the statute for the time 
therein provided, the excess to be payable at certain designated 
periods in the future.” 

That, under the facts in this case, the respondent Somers, to. 
gether with Reeves, would have been liable for the wages of the 
petitioner if the accident had not happened and the wages had not 
been paid by the remaining partner, is well settled. Kelly et al. y. 
McNamee, 90 C. C. A. 357, 164 Fed. 369, 22 L. R. A. (N. S.) 851, 

The daily wages of petitioner at the time of the accident were 
two dollars and twenty-five cents, or thirteen dollars and fifty cents 
per week. He is therefore entitled to compensation to be paid by the 
respondents, late partners trading as Reeves & Somers,, as follows: 
Physician’s bill during the first two weeks amounting to $25.00. 
Loss of thumb being an injury partial in character but permanent 
in quality, 50 per cent. of $13.50, or $6.75, for a period of 60 weeks. 
From the above compensation must be deducted $63.75 paid by 
respondent Reeves. No claim is made for compensation for temporary 
disability and none is allowed. 





Injury to an employé while he is performing the duties assigned to 
him, by assault by a fellow servant who is permitted to continue his 
service while intoxicated, in which condition he is, to the knowledge of 
the emplover, quarrelsome and dangerous, is held to arise “out of and 
in the course of” the employment, within the meaning of a Workman’s 
Compensation Act. In Re McNicol, L.R.A.1916A, 306. 





HAVEY, ADMR. v. ERIE R. R. CO. 





(N. J. Court of Errora and Appeals, March 6, 1916). ; 
Workmen's Conpensation Act—Compensation to Father Dependent Upon Deceased Son. 


Proceedings under the Workmen’s Compensation Act by William 
E. Havey, administrator of Garret Havey, deceased, against the Erie 
Railroad Company. Judgment of the Hudson Common Pleas award- 
ing compensation, will be found in 37 N. J. L. J. 54. Opinion of Su- 
preme Court reversing said judgment will be found in 87 N. J. L. 44. 


Messrs. Collins & Corbin for Appellant Railroad Company. 


Mr. George E. Cutley for Appellee. 


BLACK, J.: The subject under discussion in this case is the amount 
of compensation to be awarded William E. Havey, administrator, for 
the death of his minor son, Garret Havey, under the Workmen’s Com- 
pensation Act of 1911, p. 139, § 2, par. 12. The record shows the 
following facts: Garret Havey,.the son, was employed by the Erie 
Railroad Company as a brakeman. On February 3, 1913, he slipped 
from the top of a car and was killed. At the time of his death he was 
18 years old and living with his father. He brought all his wages home 
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and gave them to his father, who used them, in common with his own 
wages, for the support of the family. He left him surviving, a father, a 
mother, five brothers, and four sisters ; eight of the brothers and sisters 
being under 14 years of age. The entire family lived together. The 
Common Pleas Court awarded, as compensation, 60 per centum of the 
average weekly wages to the petitioner, for a period of 300 weeks. The 
Supreme Court, in reversing the Common Pleas Court, held that the 
compensation awarded by the trial Court was in excess of the amount 
permitted by paragraph 12, § 2(1), of the act of 1911, and directed com- 
pensation to be awarded to the petitioner upon the basis of 50 per 
centum of the average weekly wages of the deceased son. The decision 
of the Supreme Court was based upon two clauses of paragraph 12, 
§ 2(1), of the Act of 1911, viz.: 

“If widow and father or mother, fifty per centum of wages.” 

“If grandparents, grandchildren, or minor, or incapacitated 
brothers or sisters, twenty-five per centum of wages.” 

Twenty-five per centum was allowed by the Supreme Court under 
each of these paragraphs, making 50 per centum in all. 

We think this method of computation is not authorized or per- 
mitted by the statute; that the judgment of the Supreme Court in this 
respect is error. In the case of Blanz v. Erie R. Co., 84 N. J. Law 35, 
affirmed by this Court, 85 N. J. Law 367, it was held that 25 per centum 
of the wages may be awarded as compensation to a mother, who is an 
actual dependent upon the deceased; they were not dependent upon 
him in fact, merely because their father was helped by him to support 
them; they are not within the class provided for by the statute. They 
doubtless did derive some benefit from their brother’s wages, through 
the father’s disbursements of the family fund; but that does not make 
them dependent in fact upon their brother. “Benefit” and “depend- 
ence” are not synonymous words. The fact that the father used the 
son’s wages to help support the family did not make the family any the 
less dependent, both legally and actually, upon the father. The father 
was legally entitled to the son’s wages, he being a minor; but the ground 
on which the statute awards compensation is dependence in fact, not 
legal relationship. 

The British Act recognizes “the members of the workman’s family 
as were wholly or in part dependent,” and the British cases illustrate 
this feature of the statute, recognizing the family as such, while our Act 
does not recognize the family as a unit, but individuals or groups of 
individuals, when actually dependent in fact. To come within our Act, 
the individuals named therein must be actually dependent, not on a 
common family fund, but upon the deceased. Who is actually depend- 
ent is a question of fact under our cases. 

We think compensation, under the facts in this case, can be made 
to the father only, under the clause of the Act which provides “if widow 
and father or mother, fifty per centum of wages” and under the Blanz 
case, above cited, 25 per centum of the wages is the correct percentage. 
This view is somewhat strengthened by a comparison of the Act of 1911, 
above cited, with the Act of 1913, p. 305, which amends paragraph 12(1) 
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by substituting an entirely new paragraph, in which the word “depend- 

ent” is used throughout, thus “for one dependent,” “for the dependents,” 

i) etc. 

a We also think the points dealt with in the opinion of the Supreme 
ei Court, other than the amount of the award of compensation, are cor- 

if i rectly decided. 

Ag The judgment of the Supreme Court, for the reasons above stated, 

ti is reversed, and the record remanded to the Court of Common Pleas of 

ni | Hudson county to make an award of compensation in accordance with 

b| the views expressed in this opinion. 

















Typhoid fever contracted by an employé through the negligent 
contamination of drinking water furnished by the employer is held 
within an act providing compensation for injury accidentally sustained 
by an employé while performing service growing out of and incidental 

ee to his employment, in the Wisconsin case of Vennen v. New Dells Lum- 
Pe ber Co. L.R.A.1916A, 273. 















SCHMOLL v. WEISBROD & HESS BREWING CoO. 





(N. J. Supreme Court, May 24, 1916). 


; at Workmen’s Compensation Act—Death of Workman—Accident Arising Out of Employ- 
meni— Evidence Required— Murder. 






Appeal from Court of Common Pleas, Atlantic county. 


Proceedings under the Workmen’s Compensation Act by Lena 
F. Schmoll, administratrix, against the Weisbrod & Hess Brewing 
Company, a corporation. 
Argued November term, 1916, before Parker, Minturn, and 
Kalisch, JJ. 
Mr. Edward L. Katzenbach for Appellant. 
: Mr. U. G. Styron for Respondent. 
KALISCH, J.: The single question presented for review is 
| whether on the undisputed testimony of the case the Court of Com- 
' mon Pleas was warranted in finding that the death of the respond- 
i] ent’s decedent was the result of an accident arising out of the de- 
i cedent’s employment. The deceased was a route foreman in the em- 
ploy of the respondent. His duties were to look after the various 
7 beer delivery routes and see that they were properly conducted, and 
t on Saturdays he had a beer delivery where he delivered beer and 
fa collected the moneys therefort 
On the 19th day of December, 1914, on a Saturday night at about 
8 o’clock, the deceased made a delivery of beer at some dwelling 
house in Atlantic City leaving his wagon in the street, a little distance 
away, and while returning to his wagon he was assaulted and shot 
by some person unknown. The deceased mounted his wagon and re- 
turned to the brewery and accounted to his employer for the moneys 
intrusted to and collected by him and then went to a hospital where 
he, ten days later died from the effects of the gunshot wound. 
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The respondent filed her petition for compensation under the 
Workmen’s Compensation Act (P. L. 1911, p. 134, as amended by 
P. L. 19138, p. 302), and the trial Judge found in addition to the above- 
recited facts that the territory in which the deceased was called upon 
to deliver beer and make collections was known to the police depart- 
ment as one where drunkenness, assaults with intent to kill, and 
murders occurred with greater frequency than in any other part of At- 
lantic City, and where persons who commit robbery resort. And this 
led the learned trial Judge to conclude, as follows: 

“It may be inferred that one engaged in a business similar to that 
pursued by Schmoll and whose duty called him to such a neighbor- 
hood might expect an assault, not necessarily fatal, as a reasonable 
incident to his employment—an extraordinary risk which was indi- 
rectly connected with his employment owing to its special nature. 
I find therefore, that Schmoll’s death was the result of an accident 
arising out of and in the course of his employment.” 

Whether the death of the deceased was the result of an accident 
arising out of his employment was a mixed question of law and fact. 
Therefore, before the trial Judge could properly find that the accident 
to the deceased arose out of his employment it was essential that 
there should have been some fact or circumstance established to sup- 
port such finding. Bryant, Adm’x, v. Fissel, 84 N. J. Law 72, 86 
Atl. 458. This leads to the inquiry whether there was any fact or 
circumstance which reasonably permitted the inference to be drawn 
that the accident to the deceased arose out of his employment. The 
trial Judge obviously acted upon the theory that because the de- 
ceased was a collector for a brewery and since the duties of his em- 
ployment required him to go into a neighborhood where lawless acts 
were frequently committed and lawless characters congregated that 
therefore the deceased was exposed to a risk of being attacked by 
lawless persons for the purpose of robbery which was a risk directly 
or, at least, indirectly connected with his employment. 

We do not think that the character of the place where the attack 
was made upon the deceased under the testimony of this case is of 
any particular significance, since it does not appear that the em- 
ployer had any notice or knowledge of the danger of the locality. 
The proof in the case went no farther than to tend to establish that 
the police department had such knowledge. 

That being the case the employer ought not to be chargeable 
with any risk which the place where the work was to be performed 
entailed by reason of some peculiar and extraordinary situation exist- 
ing there, unless it was made to further appear that he was aware of 
such added risk. The accident must not only arise in the course 
of the employment, but also out of the employment. The accident 
must reasonably be directly or indirectly connected with the em- 
ployment. The legal principle which must govern the facts of the 
present case is the same as was applied in those cases where it was 
held, that if an employer had no knowledge of a practice existing 
among his employés which added a risk to the employment which 
otherwise did not exist and would not have arisen, except under 
special circumstances, it would be plainly unreasonable to hold that 
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the employer was bound to anticipate an accident happening from 
such unknown risk. But where the employer knows of such prac- 
tice resulting in additional risk and does not forbid it and an ac- 
cident happens, the accident will be deemed as arising out of the 
employment. Terlecki v. Strauss, 85 N. J. Law 454, 89 Atl. 1023, 
affirmed by Court of Errors and Appeals, 86 N. J. Law 708, 92 Atl, 
1087; Hully v. Moosbrugger, 95 Atl. 1007. 

If it had appeared by the testimony in this case that the attack 
that was made upon the deceased had for its object robbery, then 
it would have been clearly immaterial whether such attack was made 
in a lawless or a law-abiding district. For then the case would fall 
within the principle laid down in Nisbet v. Rayne and Burn (1910) 
2 K. B. 689, cited with approval in Bryant v. Fissell, supra, where it 
was held that the death of the cashier who was robbed and murdered 
in a railway carriage while carrying money to pay the wages of his 
employers’ workmen was caused by accident arising “out of” and in 
the course of his employment, on the ground that the risk of being 
robbed and murdered is a risk incidental to the employment of those 
who are known to carry considerable sums in cash on regular days 
by the same route to the same place. 

In the present case the testimony utterly fails to show any mo- 
tive for the attack upon the deceased. The assailant of the deceased 
was unknown. His motive in making the attack was also unknown. 
No robbery or attempt at robbery was shown. The person who shot 
the deceased might have shot him out of revenge for some fancied 
wrong, or by mistake or by accident. There was no proven fact or 
circumstance before the Court below that connected the shooting 
either directly or indirectly with the employment of the deceased, 
either as driver or collector. 

The judgment must be reversed. 





Loss of an eve through infection carried to it by the fingers when 
attempting to allay irritation caused by steel splinters which lodged 
in it from a machine on which an employé was working is held not an 
injury arising out of or in the course of the employment, within the 
meaning of the Workmen’s Compensation Act, in McCoy v. Michigan 


Screw Co. L.R.A.1916A, 323. 





ROGAN vy. CITY OF BURLINGTON. 
(Burlington Common Pleas, Oct. 16, 1915). 


Workmen’s Compensation Act—Mistaking Patrolman for Burglar— Policeman as Em- 
ploye of Municipaltty—Construction of Act. 

Case of Mary Rogan, Administratrix of Thomas Rogan, deceased, 

Petitioner, against The Inhabitants of the City of Burl’ igton, Re- 

spondent. On petition for compensation under Workmen’s Compent- 


sation Act. 
Mr. Francis J. Smith for Petitioner. 


Mr. Ernest Watts for Respondent. 
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LIPPINCOTT, J.: This is a proceeding brought by Mary Ro- 
an, administratrix of Thomas Rogan, deceased, petitioner, against the 

Inhabitants of the City of Burlington, respondent, under the Work- 
men’s Compensation Act of 1911, and the supplements thereto and 
amendments thereof, for compensation on account of the death of 
Thomas Rogan. 

The testimony shows, and I find the facts to be, that Thomas 
Rogan, on the 22nd day of July, 1914, and for several years prior 
thereto, was a patrolman on the police force of the city of Burlington, 
New Jersey ; that on the night of July 21, 1914, he was called off trom 
duty on his regular beat in the city of Burlington, and, by direction of 
Mayor Mount, of ‘the city of Burlington, Captain Joseph Shumard, 
Captain of Police, instructed him to do special duty in the neighbor- 
hood of Phillips’ grocery store at No. 530 York street, in the city of 
Burlington. The instructions to officer Rogan, given him by Captain 
Shumard, were to station himself in that neighborhood. 

Between two and three o’clock in the morning of July 22, 1914, 
the wife of Winfield Templeton went down York street from her 
residence, 536 York street, in the city of Burlington, toward the resi- 
dence of Mr. Phillips, to notify him about certain suspicious char- 
acters whom she had seen around his store. 

Mr. Rogan, who was on special duty in the neighborhood, as 
above stated, called to Mrs. Templeton in a loud voice, “Where are 
you going?’ Mrs. Templeton thereupon ran across the street. Mr. 
Templeton, seeing Mr. Rogan, and, as Mr. Templeton testified, mis- 
taking him for a burglar, shot at him with a shot gun, the charge 
taking effect in the right side of Mr. Rogan’s neck, from the ear to 
the shoulder. 

At the time when he was shot Mr. Rogan was near Phillips’ gro- 
cery store, and he staggered out to the curbstone and fell, with his feet 
in the gutter and his head and shoulders on the pavement of the side- 
walk. He was taken in the patrol wagon to the City Hall, and died 
there between seven and eight o’clock on the same morning, as a re- 
sult of the gunshot wound. 

After Mr. Rogan had been removed in the patrol wagon, Captain 
Shumard notified Mayor Mount, Mayor of the city of Burlington, that 
Mr. Rogan had been shot, and the Mayor was present twenty or thirty 
minutes before Mr. Rogan died. After the death of Mr. Rogan, the 
City Council, on Tuesday, August 4, 1914, passed the following resolu- 
tion, viz.: “Resolved, that, in view of the fact that officer Rogan was 
fatally injured while on duty, a warrant be drawn for the full amount 
of his salary for the month of July, and that a warrant also be drawn 
to reimburse his estate for the cost of burial of his remains.” 

Mr. Rogan left a widow, Mary Rogan, and five children, the oldest 
of which is ten years of age, all of whom lived with Mr. Rogan at the 
time of his death, and were dependent upon him, A baby has been 
born to Mrs. Rogan since the death of her husband. 

Thomas Rogan became a member of the police force of the city 
of Burlingtn in June, 1910, in accordance with the provisions of “An 
ordinance relating to the police force, and creating a police department 
in the city of Burlington, and prescribing the duties of the officers and 
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men employed in said department, and providing for a method of trial 
for said officers,” approved January 22, 1901. Under section two of 
this ordinance it is provided that the police force shall consist of five 
regular policemen, one of whom shall be a captain, to be designated 
by Common Council. By section three of this ordinance it is provided 
that they shall be elected by a majority vote of the entire body of Com- 
mon Council, and shall severally hold their respective offices and con- 
tinue in their respective employments during their good behavior, 
efficiency and residence in the city. By section four it is provided 
that, before entering upon the execution of their duties, they shall 
take an oath or affirmation before the Mayor, or, in his absence, before 
any one of the aldermen of the city, faithfully and honestly to perform 
the duties of their office, which said oath or affirmation shall be filed 
in the office of the City Clerk. 

Under the ordinance, the compensation of the regular police off- 
cers was fixed at the rate of fifty dollars per month, except that of the 
Captain, whose compensation was fixed at sixty dollars per month, 
payable at the first regular meeting of Council of each month. The 
compensation of the regular police officers was subsequently changed 
to sixty dollars per month, and Mr. Rogan was receiving from the 
city for his services sixty dollars per month at the time of the accident. 

At an adjourned meeting of the City Council of the city of Bur- 
lington, held on June 27, 1910, Thomas Rogan was recommended by 
the Police Committee for the position of regular police officer, in the 
place of officer Sell, resigned. There were several names placed in 
nomination and a vote was taken, with the result that Thomas Rogan 
received seven votes, and the other persons placed in nomination, to- 
gether, received five votes, whereupon the Chair declared Mr. Rogan 
elected a member of the regular police force of the city. 

Mary Rogan, the widow of Thomas Rogan, was appointed admin- 
istratrix of his estate by the surrogate of Burlington county, on the 
ninth day of December, 1914. 

It is contended, on the part of the respondent, the Inhabitants of 
the City of Burlington, that the Workmen’s Compensation Act of 1911, 
as extended to employés of municipalities by the supplement of 1913 
(P. L. 1913, p. 230), is not applicable to a member of the police force 
of the city of Burlington; that Mr. Rogan was an officer of the city of 
Burlington and not an employé of the city, and that the petitioner is 
not entitled to compensation under the Act on account of his death. 
I will, therefore, consider this question first. 

No case has been cited or brought to my attention in which this 
question has been decided. «Counsel for the respondent has cited, in 
support of his contention, the case of McGevern v. City of Newark, 
decided by Judge Martin in the Court of Common Pleas of Essex 
county, not reported, in which it was held that “a patrolman of New- 
ark holds an office or position and is not a mere employé, and that the 
relation of master and servant does not exist, and, therefore, his sur- 
viving parent is not entitled to compensation under the original Work- 
men’s Compensation Act of 1911, for an injury which occurred prior 
to the 27th day of March, 1913, the date when the supplement took 
effect.” Judge Martin, in his opinion in that case, said: “The Court 
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does not express any opinion as to whether or not the supplement 
(Laws of 1913, p. 230), extending the Act to employé of municipalities, 
extends the Act to include officers of the municipality, such as mem- 
bers of the police department. That can only be decided in a proper 
case.” 

In the case of Campbell v. City of Newark, in the Essex County 
Circuit Court, cited in McGovern v. City of Newark, Judge Adams, in 
his opinion said: “A patrolman is a person concerned in the adminis- 
tration of a public duty that flows from the sovereign authority, and, 
as such, is invested with a portion of political power pertaining to the 
administration of civil government, Such a person is at common law 
the incumbent of a public office, and not a mere servant or employé. 
The relation between him and the municipality which employs him is 
not contractual like a private agreement between individuals for ser- 
vice. It is at most a contract that while the party continues to per- 
form the duties of the office he shall receive the compensation which 
may from time to time be provided by law.” 

The decision of Judge Adams in the case of Campbell v. City of 
Newark had no reference whatever to the Workmen’s Compensation 
Act, and was rendered in 1907, several years before the passage of that 
Act. 

Justice Garrison, in his opinion, in the case of Fredericks v. Board 
of Health of the Town of West Hoboken, 53 Vroom 200, defines an 
office to be “a place in a governmental system created or recognized 
by the law of the State, which either directly or by delegated authority 
assigns to the incumbent thereof the continuous performance of cer- 
tain permanent public duties.” 

Under section 23 of the Workmen’s Compensation Act of 1911, 
it is provided that “employer is declared to be synonymous with 
master, and includes natural persons, partnerships and corporations; 
employé is synonymous with servant, and includes all natural persons 
who perform service for another for financial consideration, exclusive 
of casual employments.” This provision was not changed by Chap- 
vi 174 of the Laws of 1913, which amended section 23 of the original 

ct. 

By a careful reading of this section, it is clear that, while the word 
“employé” is stated to be synonymous with servant, it is a word of 
wider significance than the word “servant,” and includes “all natural 
persons who perform services for another for financial consideration.” 

Under the supplement of 1913 to the Workmen’s Compensation 
Act (P. L. 1913, p. 230), it is provided that “Every employé who 
shall be in the employ of the State, county municipality or any board 
or commission or any other governing body, including boards of edu- 
cation within this State, shall be compensated under and by virtue 
of section 2 to which this Act is a supplement; provided, however, 
that no person receiving a salary greater than twelve hundred dollars 
per year, nor any person holding an elective office shall be entitled 
to compensation; and provided, further, that nothing herein con- 
tained shall be construed as affecting any pension fund now or here- 
after provided by law.” 











217a THE NEW JERSEY LAW JOURNAL. 


It is a well-known rule of construction of statutes that whatever 
is necessary or plainly implied in a statute is as much a part of it as 
that which is expressed. 36 Cyc. 1112. 

If we give to the word “employé,” as used in the supplement of 
1913, the wider significance given to it in section 23 of the Workmen’s 
Compensation Act, and consider the fact that, in the supplement of 
1913, it is expressly provided that no person receiving a salary greater 
than twelve hundred dollars per year, nor any person holding an 
elective office shall be entitled to compensation, it must be clear to 
us that the Legislature intended by the supplement of 1913 that the 
provisions of the Act should be extended to all natural persons who 
perform services for the city for a financial consideration, whatever 
those services might consist of, excepting only such persons as should 
receive a salary greater than twelve hundred dollars per year, such 
persons as should ‘hold an elective office, and such persons as should 
be casually employed, and that it makes no difference whether the 
person rendering the service to the city for a financial consideration 
may be techincally designated as an officer, or whether he may be 
technically designated as a mere servant, provided that he shall not 
come within the exceptions above stated. 

If it were the intention of the Legislature, in passing the sup- 
plement of 1913, that no person who might be technically designated 
as an officer of the city should be entitled to compensation, it would 
not have placed in the supplement the clause providing that no per- 
son holding an elective office should be entitled to compensation, but 
would ‘have provided that no person holding any office should be en- 
titled to compensation. The placing of the proviso in the supplement 
that no person holding an elective office should be entitled to com- 
pensation, plainly and necessarily implies that a person holding an 
office not an elective office shall be entitled to compensation, provided 
his salary is not more than twelve hundred dollars. 

But counsel for the respondent insists that Mr. Rogan held an 
elective office, and calls attention to that provision of the ordinance 
of January 22, 1901, which requires that policemen shall be elected 
by a majority of the entire body of the Common Council, and insists 
that Mr. Rogan was so elected on June 27, 1910. 

I am of the opinion that the term “elective office,” as used in 
the supplement, is a term applied to any office which is to be filled 
by the voters of the municipality at any election held within the 
municipality, but that the election by ballot of a policeman, by the 
members of the Council of the city, does not constitute such a police- 
man the holder of an electiveoffice, within the meaning of the supple- 
ment. 

I am, therefore, of the opinion that the Workmen’s Compensa- 
tion Act of 1911, as supplemented by Chapter 145 of the Laws of 1913, 
is applicable to a member of the police force of the city of Burlington. 

The respondent, in its answer, denies knowledge of the injury 
to Mr. Rogan. It appears, however, by the testimony, that the injury 
was reported by Captain Shumard, the Chief of Police, ‘to the Mayor 
of the city of Burlington, a short time before it occurred, and that 
the Mayor was present twenty or thirty minutes before Mr. Rogan 
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died. The minutes of the City Council, under date of August 4, 1914, 
show that the death of Mr. Rogan in consequence of the injury had 
been brought to the attention of the city Council. 

In the case of Allen v. City of Millville, 95 Atl. 130, it is held that 
“The actual knowledge of the occurence of any injury required by the 
Workmen’s Compensation Act does not mean the first-hand knowl- 
edge of an eyewitness, but what would be called knowledge in com- 
mon parlance.” 

Under the evidence it must be held that the respondent had 
actual knowledge of the occurrence of the injury. 

In the case of Bryant, Admx., v. Fissel, 84 N. J. L. 73, it was 
held: “Within the purview of the ‘Employers’ Liability Act’ of 1911 
(P. L., p. 184, ch. 95) an ‘accident’ is an unlooked-for and untoward 
event which is not expected or designed. Within the purview of the 
Employers’ Liability Act of 1911 (P. L., p. 184, ch. 95) an accident 
arises ‘in the course of the emlpoyment,’ if it occurs while the em- 
ployé is doing what a man so employed may reasonably do within a 
time during which he is employed, and at a place where he may 
reasonably be during that time. Within the purview of the Em- 
ployers’ Liability Act of 1911 (P. L., p. 134, ch. 95) an accident arises 
‘out of? the employment when it is something the risk of which 
might have been contemplated by a reasonable person when entering 
the employment, as incidental to it. A risk is incidental to the em- 
ployment when it belongs to or is connected with what a workman 
has to do in fulfilling his contract of service.” 

Applying the rules laid down in the case of Bryant, Admx., v. 
Fissell, it is clear that the shooting of Thomas Rogan was an accident 
arising out of and in the course of his employment. 

After a careful consideration of all facts and circumstances of 
the case, I will allow compensation to the petitioner on account of 
the death of Thomas Rogan, at the rate provided for in paragraph 
12 of the Workmen’s Compensation Act of 1911, as amended by 
Chapter 244 of the Laws of 1914. 

The compensation paid to Mr. Rogan by the city at the time of 
the injury amounted to sixty dollars per month, or seven hundred and 
twenty dollars per year, an average of thirteen dollars and eighty- 
four cents per week. The petitioner is therefore entitled to com- 
pensation for six or more dependents at the rate of sixty per centum 
of thirteen dollars and eighty-four cents, or eight dollars and thirty 
cents per week for three hundred weeks, the time of payment to be 
computed from August 6, 1914, two weeks after the injury was re- 
ceived. 

No allowance will be made to the petitioner for the expenses of 
the burial, these expenses having already been paid by the respondent. 

An order will be made directing payment by the respondent to 
the petitioner, of compensation at the rate of eight dollars and thirty 
cents per week for three hundred weeks, from the 6th day of August, 
1914. 

The petitioner is also entitled to costs. 
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Death by lightning of a section hand on a railroad, while in a barn 
to which he had resorted while in the ordinary performance of his duty, 
by direction of his foreman, for refuge from a storm, is held not to arise 
out of and in the course of his employment, within the meaning of a 
Workmen’s Compensation Act in the Michigan case of Klawinski v. 
Lake Shore M. S. R. Co. L.R.A.1916A, 342. 





That failure to meet one’s obligation to support his wife is not a 
debt within the meaning of a Constitutional provision forbidding im- 
prisonment for debt, is held in the South Carolina case of State v. 
English, L.R.A.1915F, 977. 





That a woman may sue her husband for assault under a statute per- 
mitting her to sue and be sued in all matters in law and equity as if she 
were unmarried is held in the New Hampshire case of Gilman v. Gil- 
man, L.R.A.1916B, 907. 





Blood poisoning from an abrasion of the skin received by an em- 
ployé in the course of his employment is held a proximate result of the 
injury, so as to come within the operation of the Workmen’s Compen- 
sation Act, in the California case of Great Western P. Co. v. Pillsbury, 


L.R.A.1916A, 281. 
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STATE BAR ASSOCIATION. 


The New Jersey State Bar As- 
sociation held its 18th annual 
meeting at Atlantic City June 17 
and 18, with an unusually large 
attendance. On the night of the 
17th the annual banquet was held, 
with some eighteen Judges in at- 
tendance, including seven from the 
Supreme Court, three lay Judges, 
two Federal Judges, Chancellor 
Walker and five Vice-Chancellors. 
The guests of honor who, were 
asked to make addresses at the 
banquet were Roscoe Pound? of 
Cambridge, Mass., dean of the 
Harvard Law School; Senator 
George W. F. Gaunt, of Mullica 
Hill, an acting Governor; Robert 
H. McCarter, of Newark; Isaac 
Franklin Russell, Chief Justice of 
the Court of Special Sessions of 


New York, and John D. Kil- 
patrick, of New York. 

Judge Frederick W. Gnichtel, of 
Trenton, was unanimously elected 
President for the ensuing year. 
Other officers elected were: First 
Vice-President, Edward M. Collie, 
of Newark; Second Vice-Presi- 
dent, Edward Q. Keasbey, of New- 
ark; Third Vice-President, Walter 
H. Bacon, of Bridgeton; Secretary, 
William J. Kraft, of Camden; 
Treasurer, Lewis Starr, of Cam- 
den; Directors, Harry R. Coulomb 
of Atlantic City; William Early, of 
Camden; Edmund Wilson, of Red 
Bank; Walter F. Hayhurst, of 
Lambertville; Geo. S. Silzer, of 
New Brunswick; Elmer King, of 
Morristown; Conover English, of 
Newark; George R. Beach, of Jer- 
sey City, and Wayne Dumont, of 
Paterson. 








MISCELLANY. 


Mr. John R. Hardin, of Newark, 
retiring President, made an ex- 
haustive defense of lawyers. He 
said that indictments against 
members of the bar were based 
upon false premises in his answer 
to sharp criticisms that had been 
made of the profession for failing 
to take aggressive action to pre- 
vent the enactment of bad legis- 
lation. 

Judge William P. Martin, of 
Newark, called attention to an 
apparent deiect in the common 
law relative to the trials of prin- 
cipals and accessories in homicide 
cases. Existing law, he said, re- 
quires both to be tried together 
and fails to make any provision 
for the arraignment of the acces- 
sory if the principal shall die or is 
not apprehended. He also urged 
a change in the law to make it 
optional with the Court whether 
convicted defendants shall be ad- 
mitted to bail. He said, under 
existing conditions, “unscrupulous 
lawyers encourage defendants to 
believe they may succeed on ap- 
peal in the hope of extracting 
further fees for services, causing 
families to beg, borrow or mort- 
gage homes to pay the attorney 
when he knows the cases are abso- 
lutely hopeless.” Bail is now 
mandatory where appeals are 
taken. A bill had been prepared 
to cover this question, but this 
also was referred to committee at 
the instance of President Hardin 
to avoid any chance that the asso- 
ciation might be charged with fost- 
ering “ill-considered” legislation. 

Mr. Alfred F. Skinner, former 
Judge of Newark, submitted a 
draft of a bill providing for the 
trial of accessories without regard 
to principals. The matter was re- 
ferred to the Legislative Commit- 
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tee to report at the winter meet- 
ing. 

Messrs. John R. Hardin, of 
Newark, the retiring President, 
and W. Holt Apgar, Trenton, were 
appointed delegates to the Ameri- 
can Bar Association conference to 
be held in Chicago on August 
28th. 





PORTRAIT OF CHANCELLOR MAGIE. 


On June 20th members of the 
Bench and Bar of New Jersey to 
the number of more than 200 
joined in paying tribute to former 
Chancellor William J. Magie. The 
occasion was the presentation of a 
portrait of the former Chancellor, 
a gift from The Bar of the State, 
to be hung in the Supreme Court 
room with the collection of other 
distinguished jurists of the State. 

The presentation was made 


about an hour after the Court of 
Errors and Appeals had convened 


for the June term, and was wit- 
nessed by a distinguished gather- 
ing, among whom was Justice 
Mahlon Pitney of the United 
States Supreme Court, who suc- 
ceeded Chancellor Magie as Chan- 
cellor. 

The portrait, which occupied a 
place at the right of the bench, was 
presented to Governor Fielder by 
Supreme Court Justice Francis J. 
Swayze, who paid high tribute to 
the former Chancellor and asked 
that the portrait be returned to the 
custody of the Court of Errors and 
Appeals. Justice Swayze first ad- 
dressed his remarks to former 
Chancellor Magie, who responded. 
Governor Fielder in turn present- 
ed the portrait to Chancellor 
Walker, as President of the Court 
of Errors and Appeals. It was ac- 
cepted by the Chancellor on behalf 
of the Court. The committee hav- 
ing charge of the presentation was 
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composed of former Justice Gii- 
bert Collins, Frank Bergen, for- 
mer Attorney General Robert H. 
McCarter and John R. Hardin. 

Following the ceremony, law- 
yers, State officials and a number 
of friends of the former Chancel- 
lor partook of an informal lunch- 
eon in the Senate wing of the 
State House. The large commit- 
tee room opposite the chambers 
was set apart for the Governor and 
members of the Court of Errors 
and Appeals, who occupied a large 
table. 

In accepting the portrait Chan- 
cellor Walker said: 

“The lifelike portrait of former 
Chancellor William J. Magie so 
generously given by the Bar of 
New Jersey to the Court of Errors 
and Appeals, where for twenty- 
eight years that distinguished 
jurist sat as Judge—sometime as 
Associate and sometime as Presid- 
ing—is gratefully accepted. 

“Although the niches in the 
Capitol are devoid of statues of 
her great men, the walls of her 
State House are not barren of 
portraits of New Jersey’s favorite 
sons; and in particular are her 
Court rooms adorned with like- 
nesses of many of her distinguish- 
ed jurists, to which welcome addi- 
tions are constantly being made. 

“The statesman and Judge 
whose portrait is here and now 
presented and accepted—for he 
has been both statesman and jurist 
—occupies the first rank with those 
whom we are wont not onl¥ to 
honor, but revere. 

“Chancellor Magie, born in the 
city of Elizabeth, is a native 
Jerseyman. Graduating from the 


College of New Jersey—Prince- 
ton—in 1855, he studied law with 
the late Francis B. Chetwood, and 
afterward became the partner of 
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his preceptor. 






The New Jersey 
Supreme Court, over which he was 
afterward destined to preside, ad- 
mitted him as an attorney at the 
February term, 1856, and as a 
Counselor at the corresponding 
term, 1859. 

“The Practice Act of 1855 made 
provision that attorneys at law and 
solicitors in Chancery, partners in 
their business as attorneys and 
solicitors, might, in their partner- 
ship name, appear and prosecute 
or defend actions in any of the 
Courts of this State. That was the 
earliest authority for the formation 
of firms of legal practitioners in 
New Jersey, and that of Chetwood 
& Magie occupied the unique posi- 
tion of being the first firm of law- 
yers in this State. They enjoyed 
the confidence of every one and 
their practice was correspondingly 
large. Later a partnership was 
formed by Chancellor Magie with 
the late United States District 
Court Judge Joseph Cross, and 
this firm, Magie & Cross, which 
lasted for many years, was equally 
as prominent and successful as the 
former one. 

“Possessing in high degree 
those three essential requisites to 
success in the practice of the law, 
namely, integrity, industry and 
ability, Chancellor Magie naturally 
acquired not only public con- 
fidence, but public office as well. 

“From 1866 to 1871 he was 
Prosecutor of the Pleas of Union 
County; from 1876 to 1878 he was 
State Senator; from that year to 
1897 he was an Associate Justice 
of the Supreme Court; from 1897 
to 1900 he was Chief Justice, and 
from the last named year to 1908 
he was Chancellor of New Jersey. 
Thus it will be seen that his strictly 
judicial career lasted twenty-eight 
years, and adding to that the five 
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years he acted in the quasi-judicial 
capacity of Prosecutor of the 
Pleas it will appear that he oc- 
cupied positions for thirty-three 
years—a generation. 
' “This occasion, I think, does not 
suggest an extended review of 
Chancellor Magie’s career as 
statesman in the New Jersey Sen- 
ate, nor particular and minute 
mention of the learning and ability 
displayed by him as a jurist. The 
oficial law and equity reports of 
our State during his incumbency 
of judiciary office are repositories 
of his research, his acumen and 
the soundness of his judgments. 
“His, indeed, has been a career 
to honor, to envy and to emulate. 
“And now, ripe in years and still 
vigorous in mind and body, may 
he yet live long to enjoy with 
pardonable pride the results of his 
good service rightly done, and the 
affection of the Bench, the venera- 
tion of the Bar and the esteem of 
his fellow-citizens.”’ 


CORRECTION OF OBITUARY. 


It is rare that a “recall” has to 
be made of an obituary notice, 
especially three years after it is 
published, but we have just such a 
singular instance with which to 
deal now. In the June, 19138, 
Journal there was an_ obituary 
notice of Mr. Joseph S. Conover, a 
lawyer of Asbury Park. The 
notice was taken from a newspaper 
obituary notice at the time, and 
we never saw the published death 
of Mr. Conover denied. Why Mr. 
Conover himself, or some sub- 
scriber to the Journal, never en- 
tered a protest against the pub- 
ication is a mystery, but, during 
the past month, we learned, quite 
accidentally that, aithough Mr. 
Conover came near dying in the 
manner recited in the obituary, he 
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actually recovered and resumed 
practice after a time, and is now in 
the employment of one of the Title 
Companies of this State. In the 
meantime the matter has, of course, 
gone into Vol. 2 of the Index of the 
Journal, and all we can do is to ex- 
press regret that there could not 
have been an earlier contradiction 
made of the notice referred to. 





ADDITIONAL AND AMENDED RULES 
OF THE SUPREME COURT. 


The following additional and 
amended Rules of the New Jersey 
Supreme Court were promulgated 
June 20, 1916: 

Rule 145 is amended to read as 
follows: 

145. In all appeals taken from 
judgments rendered in District 
Courts, the appellant shall, at least 
ten days before the opening day of 
the next term of the Supreme 
Court following the taking of said 
appeal, unless otherwise ordered 
by this Court, or a Judge thereot, 
file with the Clerk of the Supreme 
Court a brief specification of the 
determinations or directions of the 
District Court with respect to 
which he is clissatisfied in point of 
law, a copy of which shall, upon 
the argument of the appeal, be fur- 
nished to the Court with the state 
of the case and the copy of the 
judgment record, and the appeal 
shall be heard and determined 
solely upon the points of law so 
specified. (Rule 90, June 4, 1907, 
amended.) 

146. a. Motions to dismiss ap- 
peals from District Courts may be 
made at a regular term, or in vaca- 
tion before a single justice of this 
Court: and it shall be the duty of 
the moving party to submit upon 
such motion a certificate of the 
clerk of this Court as to the state 
of the appellate proceedings in this 
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Court, including the dates of filing 
papers, and the contents thereof, 
when such contents are material 
to the motion. (June, 1916.) 

Paragraph (c) of Rule 155 is 
amended to read as follows: 

(c) In every cause to be argued, 
two copies of the state of the case 
shall be furnished to the adverse 
party ten days before the bringing 
on of the hearing, and unless the 
adverse party give notice of his 
objection thereto within five days, 
it shall be deemed complete, un- 
less the Court orders otherwise. 
(Rule 32, 1905, as amended June, 
1916.) 

Paragraph (d) of Rule 155 is 
amended to read as follows: 

(d) At the commencement of an 
argument the party who has pre- 
pared the State of the case shall 
furnish five copies thereof for the 
use of the Court. (Rule 32, 1905, 
aicieeced june, 1916). 

Paragraph (e) of Rule 155 is 
amended to read as follows: 

(e) At least five days before a 
cause in either part is moved, the 
attorney of the moving party shall 
serve upon the attorney of the ad- 
verse party a specifcation of the 
points on which he means to rely 
at the argument. When the cause 
is moved, five copies of said points 
shall be furnished to the Court. 
(Rule 32, 1905, amended June, 
1916.) 

Paragraph (g) of Rule 155 is 
abrogated. 

54. Venue. 

Every complaint shall lay the 
venue, or in default neil may, 
in the discretion of the Court or a 
Judge, be stricken from the files. 
(June, 1916.) 





SOME STATE NOTES. 
Judge J. Warren Davis, of 


Salem, was sworn in as Judge of 
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the United States District Court 
for the District of New Jersey on 
May 29, by Judge Rellstab, of 
Trenton. Afterward Judge Davis 
administered the oath of office to 
Mr. Charles F. Lynch, of Pater- 
son, his successor as U. S. District 
Attorney. Mr. Lynch announced 
that he had recommended the ap- 
pointment of Mr. Joseph L. 
Bodine, of Trenton, as First As- 
sistant District Attorney. The 
new District Attorney is to make 
his official headquarters in the 
Post Office building, in Newark. 

Disbarment proceedings against 
four attorneys of this State were 
listed on the calendar of the June 
Court, which calendar contained 
199 cases in all. 

Mr. Justice Francis J. Swayze, 
of Newark, has been honored with 
the degree of Doctor of Laws by 
Harvard University. He has also 
been made President of the Gen- 
eral Harvard Alumni Association. 

On June 13th a testimonial din- 
ner was given to former Senator 
William M. Johnson, of Hacken- 
sack, at the Hackensack Golf Club 
Covers were laid for 175 persons. 
The proceeds of the dinner will be 
devoted to the purchase of a suit- 
able bronze tablet to be placed in 
the Johnson Public Library, the 
gift of the Senator, which will bc 
reopened in September, after un- 
dergoing extensive improvements. 
Mayor Milton Demarest presided. 
The guest of the evening was for- 
mer Governor John W. Griggs, o! 
Paterson, who spoke on political 
history. 





OBITUARIES. 


Jupar I. W, Carmicuart. 
Judge Isaac William  Car- 
michael, Common Pleas Judge of 
Ocean County, and one of the best 
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authorities in the State on land 
titles running back to the Boards of 
Proprietors, died at his home, at 
Toms River, on June 11, 1916, of 
uraemic poisoning, aged 76 years. 

Judge Carmichael was born at 
New Sharon, Mercer county, 
March 1, 1840. His father, Ezekiei 
Carmichael, the son of a Scotch 
immigrant, was a railroad contrac- 
tor and helped build the Camden 
and Amboy railroad, the first rail- 
road between New York and 
Philadelphia. Judge Carmichael 
studied law in the office of the late 
Chief Justice Mercer Beasley; was 
admitted to the Bar at the June 
Term, 1863, and made a counsel- 
lor at the June Term, 1868. He 
practiced law for a short time at 
Frenchtown, Hunterdon county, 
and moved to Toms River in 1867. 
For many years he had been the 
leading lawyer in Ocean county, 
and was appointed Judge by Gov- 
ernor Wilson in March, 1912. He 
had been failing for the past two 
years, but had been able to keep 
up with his duties on the Bench. 

He married Miss Elizabeth M. 
Lane, daughter of Dr. Lewis Lane, 
and leaves three children: Miss 
Bertha Carmichael, who lived with 
her father; Gerald and Donald 
Carmichael. He was a prominent 
Democrat and was a Democratic 
candidate for Presidential elector 
in 1896. 

Judge Carmichael was an elder 
in the Presbyterian Church, a 
member of Harmony Lodge, F. 
and A. M. and higher branches of 
Masonry, of the State Bar Asso- 
ciation, and other organizations. 
On his mother’s side: his family 
had lived in New Jersey since 1700, 
and his great-grandfather, Robert 
Wilson, was a Lieutenant in the 
Middlesex militia during the Rev- 
olution, and Common Pleas Judge, 

* 


being appointed by Governor 
Livingston of Revolutionary fame. 


Mr. ALBERT A. WILcox. 


Mr. Albert Asa Wilcox, of the 
Paterson Bar, died on June 4th, 
following an attack of heart 
trouble. He was among the most 
respected and best known mem- 
bers of the legal fraternity of the 
city. 

Mr. Wilcox was born in Rock- 
land county, N. Y., May 14, 1856, 
the son of Jared Wilcox and Mary 
E. Ashby, and came to Paterson 
when sixteen years of age. He 
studied law in the office of the late 
Garret A. Hobart, and was ad- 
mitted to the New Jersey Bar at 
the June Term, 1877. He subse- 
quently went into law partnership 
with Mr. Hobart, and they prac- 
ticed together until the death of 
the Vice-President of the United 
States in 1899, after which Mr. 
Wilcox continued business alone. 

During the administration of Dr. 
A. F. McBride as Mayor of the 
City of Paterson, Lawyer Wilcox 
was named on the Board of Park 
Commissioners, and his extensive 
knowledge of forestry and plant 
life made him a valuable member 
of that body. Mr. Wilcox was the 
President of the Passaic Print 
Works, and was also a director in 
the Cedar Lawn Cemetery Com- 
pany. He was a member of the 
Hamilton Club, the Arcola Coun- 
try Club, and the Union League 
of New York. Under the late 
Joseph W. Congdon he served as 
Captain of the old Paterson Light 
Guard. 

The deceased is survived by his 
widow and one daughter, Helen. 
Mr. Wilcox was a member of the 
Church of the Redeemer. 

He was out of doors and con- 
versing with his friends the morn- 
ing of the day of his death. 














At his funeral many prominent 
men of Paterson and New York 
City were present, and the follow- 
ing acted as pallbearers: Messrs. 
Garret A. Hobart, Jr., John W. 
Griggs, William Berdan, Henry C. 
Knox, Benjamin Tilt, Ralph 
Rosenheim, Edward E. Poor and 
Henry Runkle. 

The Paterson “Press” in an 
editorial note, said of him: “The 
sudden death of Albert A. Wilcox 
has removed from our citizenship a 
man whose loss will be widely felt 
and sincerely mourned. Although 
the interests and activities of Mr. 
Wilcox were not so largely of a 
political or public character as 
those of many who are far less 
capable and worthy of filling places 
of public trust than he was, his 
modesty and distaste for such pur- 
suits led him to devote his entire 
active life to his chosen profession, 
hat of the law, and even in that 
his attention was chiefly confined 
to the interests of estates and as 
confidential counsel in family and 
business affairs of the most im- 
portant character.” 


Mr. James Hiaatns. 

Mr. James Higgins, of the Pat- 
erson Bar, died May 27 in St. Jos- 
eph’s Hospital in that city. He had 
been ailing from a carbuncle, which 
was operated on at the hospital, 
but septic pneumonia set in and he 
died the evening of the day of op- 
eration. 

Mr. Higgins was born at Staley- 
bridge, England, sixty-four Years 
ro. After an elementary educa- 


~ 


ion in St. Peter’s school of that 
place, he continued his studies in 
Mt. Pleasant Academy. Coming 
to this country in 1880, he secured 
a position in a faetory, of which he 
soon became foreman. He subse- 
quently studied law and was ad- 
mitted to the N. J. Bar as attorney 


ee 
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at the June Term, 1895, and was 
made counselor at the June Term, 
1898. Since his admission he has 
been diligent in his profession, and 
soon won the esteem and respect of 
his associates. He never sought 
public office, but was a trustee of 
the Paterson Public Library, and, 
for five years, served as counsel of 
the city Board of Health. He was 
the first elected President of the 
Holy Name Society in Passaic 
county. He was an active and faith- 
ful member of St. Joseph’s Roman 
Catholic Church. He is survived 
by his widow, who was Miss Caro- 
line Rider, and by a brother, Dr. 
Higgins. 
Mr. Evpen R. Waker. 


On July 8th Mr. Elden R. Walk- 
er, of Trenton, died in a Philadel- 
phia hospital, where he had been 
receiving treatment for a nervous 
breakdown. Mr. Walker was 
one oi the best known young men 
at the bar in Trenton. 

Ir. Walker, who was 30 years 
of age, and the son and only child 
of Professor and Mrs. John P. 
Walker, of the Deaf Mute School, 
graduate of the Model 
the University of 

Long prominent 
was cred- 


Was a 
School and 
Pennsylvania. 
in Y. M. C. A. work, he 
ited as being an expert basketball 
player. He also played in ama- 
teur theatricals at the Country 
Club. In politics he was an en- 
thusiastic Republican, being one 
of the leading members of the E. 
C. Hutchinson Campaign Club. In 
1914 his friends urged him to em 
ter the race for the Assembly 
nomination. 

The young lawyer had been in 
poor health for some months and 
about two weeks to his death, 
when his condition grew worse, 
he went to Philadelphia for treat- 
ment. Death was due to a sudden 
heart collapse. 
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